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Also present at the hearing was Lr. Fred Ervast of the Sacramento Dlstrlct Corps

'.of Engineers, U. S. Army.

oQo.
OPINIGON

General Descriction of the Proposed'DevelOpment

The application contermplates a diversion from Horth Fork of American River

of 6500 acre-feet per annum, the water to be collected between January 1 and June 1

of each season, stored temporarily and later used for irrigation. The-propoéed'
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poiﬁt of divers'ion n_es within the Wi of Section 31; T 13'3,7 R 9°E, .mm, this

being the location of the storage dam {sometimes referred to as "North Fork Debris

Dam), a concrete structure 13/ feet high and 620 feet long, which creates a reservoir

275 acres in extent and 13,000 acre-feet in capacity. The application provides that

water from the reservoir will first follow the channel.of the North Fork of American.

River as far as a rediversion dam, located within the SEL NW; of Séction 23, of the

adjoining T 124, R 8 E. chm this structure, describéd as being 25 feet high and
310 feet. long and bullt of masonry and concrete, water will be conducted by canal

| and flume a total distance of some 26 miles to the place of use, The latter
includes some 13,542 acres within the boundaries of Fair Qaks, Citrus Heights and

'Carﬁichael.irrigation'Districts and Orangevaie Mutual Water Cdmpany‘and, in additian;
some 10,788 acres lying below elevation 3%, north of American Rivef,'South of

“ Hineris Raviﬁe and easterly of the just mentioned irrigation districts. These lands
1is.withiﬁ Placer and Sacramento Counties. Aécording to the application the appli-

'canthsells water-whblesaie to the districts and retails it as a public¢ utility to -

' Qome_S?Oé acres cutéide of the districts; and the purpose in filing is to secure a
partial and supulemental supply for the areas now under irrigation and a: new supply
for additiomal lands whlch may be brought under 1rrigat10n..

‘ Protest
_ The Péaific Gas and Electric Company while disclaiming any desire to oppose
the éppropriation by.the applicant of flood waters provided such appropriation is

_accompliéhed_without.dépriﬁing it.§f waters to which it is entitled, nevertheless

filed and dasifes to maintain a protest until such_time as a stipulaticn has-been.
entered into which it feels will fully pfotect its rights. The protestant asserts
that it is us:.ng the entire flow of the American River at Folsom Dam up.to 1000
cubic“feet_pgrfsecond and-tha£ itjénd its ﬁredecessors.have used quh flow contine

uously since Jﬁly;_1895. It asserts further that the water in question is used
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for generating power at Folsom Power Plant which is located within the NEE of

Section 35,'T lOIN' R 7E, HDB&H;’and that all water so used is returned to the -
natural channel at that plant and thus becomes avallable for other uses downstream.
The protestant contends ‘that the diversion of any of the flow of the Lorth rorkrof
American River at any time that there is less than 1000 cubic feet per second of
N natural flow in the Américan River_at Folsdm Dam_would to that extent debrive it;éf'
water to which it is éntitledf | |

In answer to the protest the applicant denies that the protestant 1is
entitled to use the first 1000 cublc feet per second of the natural flow of the
American River at Folsom Dam, It alleges on the contrary'that in accordance with

Actlon 7815, Judgment 5353 in the Superlor Court in and for the Gounty of Sacramento

the applicantts predecessors became entitled to the first 3000 miners inches (é0 cublic

- feet per second) and that that judgment is still in,full force and effect. It con-
:cedes that with the exception of the 3000 miners inches just mentioned the protestant
has a rlght to dlvert and use the next lOOO eubic feet per second of the nat ral -

- flow of Amerlcan.Rlver_at Folsem Dam and consents that any permit or license issued

~ in the matter may so provide. It #lleges.that the watér wnich it seeks will consist,
i#_additicn to its prior rights under the judgment cited, of excess waters of
American River to Ee impcundea'ﬁhen the natural flow in the Aﬁeriéan Hivef at the
protestant's.ihtake equals of exceeds the amount to which the protestant is entitled,
The appiicant disclaims anj'purpose to interfere with any of protestant's rights to
use of the natufal flow of American River at Folsom Dam and denies that any permit

or license issued_to it in the matter would so interfere,

Hearing Held in Accqrdance with the Water Code

Application 9142 was campleted in accordance with the Water GCode and the
Rules énd:Regulations of the Division of Water Hesources, and beiﬁg protested, was set
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for public hearinz under the provisions of Article 13, Section 733(a)
of the Californla Administrative Code on Tuesdzy, May 26, 1949, at
10:00 o'clock A.M. at the Board Room, Public orks Building, Sacramento,

California. Of the hearing the avplicant and the protestant were duly

‘notlfled,

General Discussion

The applicant iz a yudblie utility, operating subjecf to
the jurisdiction of the Califernis Public Utillties Commission. The
proposed pdint'of'storage is the ¥orth Fork Debris.Dam which waS'conf
structed by the Cofps of Engineers, United States Army, in.1939.anﬁ is
controlled and operaﬁed.by that ageﬁcy;- The'applicant on July 1, 1947,

entered into"a'contract.vith the United States vroviding in brief that

' whereas the Federal Government has constructed the dam in question for
1 the control of hydraulic mining debris and at times has surplus storage

~space therein, the United States in comsileration of a certain sum to

be paid per acre foot will releése on the applicant's requsst;.supply
and reservoir outlet capacity permitting, such quantities as the

applicant nay desire to divert at its headgate. The contract further

prévides fof its continuance in force for 15 years and thereafter

except that after 15 years from date of execution 1t may be terminated

by either party on G0 days notice,

That flood waters far in excess of the protestant's righis

flow on Horth Fork of American River past the pfoposed point of diver-

slon was conceded by the vrotestant companyls representative at the

hearing. Aporehension was expressed however that under the projeét.

| cutlined in the applicatidn water occasionally would be impounded _ 
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which under existing rights should be allowed to continue down éhannel
fu Folsom powef honse and that water so_impounded.and later released.
would never reach-the'pqwer house btut on the eontrary would be inter-
cepted at the applicant's point of rediversion and claimed under_its

. ¢ontract with the Fé&eral Government, as stored water. The impounding
. mentioned, it was'argugd; might result from faulty reservoir operatibn
ﬁut would occur sometimes i# any event because of limited reservolr
outlet cepacity. If a"provision can be made by stivulation or other-
'_wisg which will ensure_protectioa against such losses the protestant
.is diépose& to wilthdraw 1ts oﬁjectioﬁ.

The protéstaﬁt‘s apprehension that water which shﬁuld he
allowed to pass the applicant's point of rediversion will occasionaily
_be wrbngfully impdunaed does not apvear well founded. It may be
agsumed thet operators at the federally_o?eréted dam will be.competent
N and thﬁf deviations from ideal operatiqn will Dbe in the main campénsa-
ting. It is assumed ﬁhat bath anplicent and protestant will of
_ necessity bé attentive to the division of waters at tﬁe applicant's
' pbint of rediﬁersinn; Where it 1s evident that unappropri#ted water
exisfs in fhe-écurce {in this case far in excess of the amount aprlied
for) an application can not be disapproved wcon the assumption that
faulty operafion or fhiiure'of the apvlicant's diversion or other works
- will result in injury to downstream vested rights.

For the reasons above set forth the yrﬁtest by facif‘ic Gas
and Electric Company is deemed insufficient,

A protest was introduced orally at the hearing by Mr. Francis

 Lindsay who apoeared on behalf of the Board of Supervisors of Placer




County. That protest in substance was an objection to the granting of

the permit sought under Application_élhe until extensive vroblems of
the American River.have been.settled.. Mr. Lindgay explainéd that the
Supervisors of Placer County do nc% sbject to the use of the waier in
qﬁestion at fhe present time, under the Federal contract now.in effedt,
but that they do object to fhe'formality of the lssuance nf a permit
because of uncertainties as to action that will in future be taken in
connection with certain other applications that are now pending. The
applicant'é_céunse1 answered to the general effect that the pu:pose.of'
Applic;;tion 91k2 is to meet the necessities of the present, and that
the faciﬁg of such necessifies cannot be indefinitely-postpéﬁed.. |
Ehé objection voiced by Mr., Lindsay bears uson the vrinciple ..
that'the Tublile welfare somelimes werrants deferment of permit issuanbe.
~untll mature consideration has been given as to whether the partictiar_
appiication or.applicafions ére in harmony with the optimum plan for
.the fﬁture'develoPment of the locality, .Thé protection 3pparenﬁly'
desired by Mr. :Lindsajr-wou_j.d- seen already to exist by virtue of the
£1ling by the (State) Department of Finance of Applications 5635,
5636, 7936,:7937 and 79&0; These avplications provide for the appro-
prigtion'of some 10,000 cubic feet per second of direct flow and _
 storage of the ﬁrder_of 1,200,000 acre feet ver annum from the American
River’at:eam'syétem. Théy were fiied.under_provision§ of the Water
Gode.prﬁviding.for reservétions of supplies of water cormmensurate Qith
planned future deveiopment and;utilization of water rescurces;_*They
are ali prior in timg to Aéplication 9142, They are éll iﬁ_good stand-
.ing before this office and have not been released or aséignéd by their

initiator to ény-uthér party or agency,
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Subsequent to the filing of Avplication 9142 the Department -

of Finance also filed Applications 9363 and 9364 which contemplate
diversions heading on Sacranento Rlver at unspecified points from Shasta
‘ Dam to the Sac:aménto-san Joaguin dolta and on the delta channels. The
first of these contemplates the dlverslon of 1,000 cublc fest ?ar second
.and 310,000 acre feet per annum for municipal and industrial purvoses
and the:oﬁher the diversion éf 9,000 cubic feet per second and 3;000;000.
acre feet per anmum for i;rigﬁtion, domestlc, saline, flood contrﬁl.and '
~navigation purposes. These two.a@plications complete the 1is% of.filingS'
by the Degartment of Finance-on Horth Fork of American River or on the
reaches of fhe rivers to which that stfeam in turn is ﬁributéry; |
In cqn;ection:with'action upon applié#tidns'to avpropriate
-watér froﬁ streams upon which-ﬁhe Denartment of Finance has filéd. cer-
tain policles havp been formulatpd cne of wnich is as folléwsé
"Annlications to avcropriate for vurely local
uses within the watershed or adjeaeent thereto
. In areas naturally dependent thereon for watler
supply and which will not interfere seriously
with consummation of the development nromosed

under the State filings shall be deened not
in conflict."

In view of thé.quantities of watér that the North Fork of Aﬁericaﬁ
Bifer.is commonly kmown to dischargg. the amount applied for under
Application 91L2, the purpose for w'hich':t. is éo_ugm_; and the ;Locat_ion
and extent of thé pléce of use it prbposes;'ezpecially 1n5COm§arison
with the corresnondlnﬁ elements of the several Danartment of Finance
filings, Application g1z does not appear in conflict with the State
Department of Flnance filings, nor does it appear inimical to the

interests of Placer County. Under the circumstances itris.not'in.tha

ﬁublic:interest'tc hold Application 91“2.in'abeyénca merely~bé¢au§e :




the scheme of future siream development is not”yet fully kmown, and

Mr. Lindsay's protest on behalf of the Board of Supervisors of Placer
County is considered insufficient.

- To insure'agéinst misunderstanding in régard to relative
priorities such permit as may be issued in connection with Application
9142 should contain the following special clause:

"lssuance of this permit shall not operate
to the prejudice of any prior rights, in-
cluding rights acouired by the State Demart-

ment of Finance under Applications 5035, 5636,

7936, 7937 and 794O.M
Inasmuch-as the abpnlicant does not own or operate the

reservoir in which storage is vproposed, but is dependent for the use.
of storage facilities upon a contract with the owner of that reservoir -
the Federal Government - and inasmuch as the current contract is suhjecf
to terminati@n_by either party thereto after 15 years from the date of
its execution (July 1, 1947) it is deemed advisable that any permit
" issued in connection with Apvlication 9142 contain the following
specilal clause also:

"This permit is conditioned upon the permittee

maintaining in effect a contract with the owner

of the specified reservoir nroviding for use

of storage space therein, Should the existing

contract between vermittee znd the United States

of America, dated July 1, 1947, be terminated

and a new contract providinz for use of storage

space not be executed with reasonable prompiness

all) rights unler this permit shall terminate
and the permit shall be revoked.,"

Summary and Conclusions

-4 Yaappropriated water ordinarily exists in the source from
which appropriation 1s sought un&er Apolication 91l2 throughout the

diversion period set forth in said application, Such water may be
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._ taken and used as oroposed in that apolication without injury to

présent lower users'and without jeopardy to fuiure developments in

i-.he stream System. The application should be approved subject to- the

ususl terus and conditions and subject also to special conditions re—.
lating to its subordination to State £11ings and to con_t:inuit'y of

contract for storage spece,

o0

ORDER
Application.91h2 having been filed with the DivisionIOf..
. Water Resources as above_étated, protests having been filed, a publie
hearing having been held'and the State Ingineer now being fﬁlly in-

© formed in the premises: .

. | s KEREBY OFDENED that Apslication 91k2 be approved and
| _that a permit be issued to the applicant subject. to such of the usual
Tferms-and conditions as may be_appropri#fe and subject a2lsa to the
following speciai clavises, to wit: | | |

"Issuance of this permit shall not operate
to the prejudice of any prior rights, in-
cluding righis acquired dy the State Depart~
ment of Finance under Apvlications 563,,
5636, 7936, 7937 and 7940."

HPhis permit 1s conditloned unon the Dermittee
- maintaining in effect a contract with the owner
of the specifled reservoir nroviding for use
of storage space therein. Should the existing
‘econtract between permittes and the United States
_of America, dated July 1, 1947, be terminated
and a new contrazct providing for use of storsge
space not be executed with reasonable promptness
- all rights under this permit shall terminate
- and the permit shall be revoked."




. _ ' .' WITHESS my hand and the seaﬁ. of the Department of Pubii‘c

_‘Works of the State of Califorala this 19th day of January , 19 5(1_'

(o B

Edward Eyatt, State Engineer
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